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STATE OF HAWAI'I
OFFICE OF HAWAIIAN AFFAIRS

711 KAPl'OLANI BOULEVARD. SUITE 500

HONOLULU, HAWAI'196813

MEETING OF THE BOARD OF TRUSTEES
DATE: Thursday, July 2, 2009 TIME: 10:00 a.m.
PLACE: OHA Board Room, Suite 500

BOARD OF TRUSTEES
l-Iaunam Apohona,. Chall]lCrson
Waller M Heen, Vrce-Cllalr
Rowena Akana. Trustee AI· Large
Donald B. Calaluna. Kaua'I!NI'lliau TlUstee
Robert K.lutdsey, Jr., Hawai'i Truslee
Coleue y, M~lIado. Moloka'iILana'i Trustee
Boyd P. Mossman. Maul Trustee
Oswald Slender. Trustee At·large
John Walhe'e IV, Tru!itee At-large

PHONE (808) 594-1888

AGENDA

I. Call 10 Order
II. Approval of Minutes

A. June 18,2009
B. June 24, 2009

Ill. Community Concems·
IV. Unfinished Business

A. Administrator's Update on Ho'oulu Uihui Aloha and OHA Activities.
B. Hi'ilei Aloha LLC Quarterly Report

V. New Business
A. Committee on Beneficiary Advocacy and Empowerment

I. BAE 09-03: OHA Housing Plan and Strategy - Recommendation for Acceptance
2. BAE 09-04: OHA Housing Policy (First Reading)
3. Resolution in support of the Draft Environmental Impact Statement for the Thirty

Meter Telescope Observatory Project
VI. Beneficiary Comments·

VII. Executive Session"
A. Al1omey-Cliem legal advisory by Board Attomeys Patton Boggs LLP, Re: questions

and issues pertaining to the Board's duties and liabilities under the Native Hawaiian
Govemment Reorganization Act (NHGRA) initiative. Pllr:matl/ 10 IfRS 92-5(a)(4).
Telephonic conference at 10:30 a.m. (HST).

B. Allorney-Cliem legal advisory by OHA Allomeys Sherry Broder, Esq. and Kannon
Shanmugam, Esq.; and Attomey William Meheula, Esq., Re: questions and issues pertaining
to the Board's powers, duties and liabilities with respect to State ofHawai'i v. OHA. S. Ct.
No. 07-1372. P,wmallf to IJRS 92-5(a)(4).

C. Atlomey-Clientlegal advisory by OHA 's Board Counsel and Allomey William Meheula,
Esq., Re: questions and issues pertaining to the Board's powers, duties and liabilities
with respect to ceded lands. P,USllUl/t to IJRS 92-5(a)(4).

D. Atlomey-Clicntlegal advisory by OHA Senior Attomey Ernest Kimoto, Esq., Re:
amendments to OHA Board Counsel contract /I 1631. Pur$ua"llo fiRS 92-5(a)(4).

E. Approval of Executive Session minutes: 6/4/09.
VIII. Announcements/FYI

IX. Adjoumment

June 25, 2009
Dale

'NOTtCE: Persons Wishing 10 plOvldc tC5limony are reqllestcd to submll 10 copic!i of their leslimony 10 lhe Administrator. at 71 I Kapi'olam Blvd.
Sune SOO.llonolulu. HI 96813 or fax 10 S94-186S. 48 hours priollo the scheduled meehng. Teshmony may be faxed througll neighbor island
ofrices Persons wl~lIlng to lesl1fy orally Inay do so altlle mcclmg. proVided lhal oralteSllmony shall be limiled to five minutes.
"TIns ponton of the meellng WIll be clOStd pursuanllO HRS 92·S For fUl1l1er mformallon, please call 594-1886

J1h.,-..-j~
Trustee S. Haunani Apoliona, MSW
Chairperson, BO<lrd of Trustees
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State of Hawai'j
Office of Hawaiian Affairs

711 Kapi'olani Blvd., Suite 500
Honolulu, HI 96813

Minutes of the Office of Hawaiian Affairs Board of Trustees
Thursday, July 2, 2009

I. Call to Order
The meeling of Ihe Office of Hawaiian Affairs Board of Trustees was called to order by Chairperson
Haunani Apoliona at 10:12 A.M. Those present were as follows:

Trustee Haunani Apoliona, BOT Chairperson
Trustee Walter M. Heen, BOT Vice-Chairperson
Trustee Rowena Akana
Trustee Donald B. Cataluna
Trustee Robert K. Lindsey Jr.
Trustee Colette Y. Machado
Trustee Boyd P. Mossman
Trustee Oswald Stender
Trustee John Waihe'e IV
Clyde Namu'o, OHA Administrator
Robert Klein, BOT Attorney
Staff Present
Reynold Freitas, BOT Secretary
Nathan Takeuchi, Trustee Aide
Marion Shim, Trustee Aide
Leah Burrows, Trustee Aide
Crayn Akina, Trustee Aide
Kaiwinui Yoon, HLiD
Dean Mark, OBS
Jonathan Scheuer, LM
Merlyn Akuna, ADM
Tim Johnson, DC Office (via telephonic hookup)
Guest Present
Tom Boggs, Esq. (via telephonic hookup)
Patricia ZeU, Esq. (via telephonic hookup)
Darryl Nirenberg, Esq. (via telephonic hookup)

Excused
Excused

Malia Schneider, Trustee Aide
Bobbi Ray, Trustee Aide
Kama Hopkins, Trustee Aide
Melissa Beimes, Trustee Aide
Louise Yee Hoy, Trustee Secretary
Apolei Bargamento, NRLC
Ernest Kimoto, LS
Martha Ross, ADM
Ron Mun, ADM

Community Present
None

Chairperson Apoliona called the meeting to order at 10:12 A.M. For the
record, Vice-Chair Heen, Trustees Lindsey, Mossman, Machado,
Stender, Waihe'e and Chairperson Apoliona were present, constituting
a quorum to begin business. Trustees Akana and Cataluna requested
to be excused.
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Motion
Trustee Machado:

Trustee Lindsey:

Chairperson Apoliona informed the Board that Administrator Namu'o
requested item IV. B. be deferred and placed on the Board meeting
agenda in August. In addition, VA 1 & 2 had no action taken in
committee; therefore no action is necessary at the Board level at thi;
time.

Chairperson Apoliona requested a motion to waive the 72-hour rule for
agenda item VA 3.

So moved. (moved to waive the 72-hour rule on agenda item V.
New Business. A. Committee on Beneficiary Advocacy and
Empowerment, 3, Resolution in support of the Draft Environmental
Impact Statement for the Thirty Meter Telescope Observatory
Project.

Second.

There was no discussion on the motion; Chairperson Apoliona called
for a roll call vote.

1 2 'AE A'OLE KANALUA EXCUSED
TRUSTEE (YES) (NO) (ABSTAIN)
TRUSTEE ROWENA AKANA Excused

[filiSTEE DONALD CATALUNA gxcuse...

TRUSTEE WALTER HEEN Yes

TRUSTEE ROBERT LINDSEY Yes
2

TRUSTEE COLETIE MACHADO 1 Yes

TRUSTEE BOYD MOSSMAN Yes

TRUSTEE OSWALD STENDER Yes

I ifRUSTEE JOHN WAIHE'E IV Yes

CHAIRPERSON HAUNANI APOLIONA Yes

TOTAL VOTE COUNT 7 0 0 2

MOTION, [ 1UNANIMOUS [x J PASSED [ JDEFERRED [ JFAILED [ J FILED

Motion was approved.
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Chairperson Apoliona requested a motion to approve the meeting
minutes as listed on the agenda.

II. Armroval of Minutes
A. June 18, 2009
B. June 24, 2009
Motion
Trustee Machado: Madame Chair, I move to approve the Board of Trustees meeting

minutes for both June tEl", and June 24,2009.

Trustee Mossman: Second.

There was no discussion on the motion; Chairperson Apoliona called
for a roll call vote.

1 2 'AE A'OLE KANALUA EXCUSED
TRUSTEE (YES) (NO) (ABSTAIN)
TRUSTEE ROWENA AKANA Excused

TRUSTEE DONALD CATALUNA Excused

TRUSTEE WALTER HEEN Yes

TRUSTEE ROBERT LINDSEY, Yes

TRUSTEE COlEnE MACHADO 1 Yes

TRUSTEE BOYD MOSSMAN 2 Yes

TRUSTEE OSWALD STENDER Yes

TRUSTEE JOHN WAIHE'E IV Yes

CHAIRPERSON HAUNANI APOLIONA Yes

TOTAL VOTE COUNT 7 0 0 2

MOTION: [ J UNANIMOUS [x I PASSED [ ] DEFERRED [ ] FAILED [ I FILED

Minutes approved as circulated.

III. Community Concerns

None
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IV. Unfinished Business
A. Administrator's U date on Ho'oulu Uihui and OHA Activities

Administrator Namu'o proceeded to provide an Administrative update:

Strate ic Plannin Adviso Committee
Administrator Namu'o reported that the Strategic Planning Advisory
Committee and OHA's consultants provided a workshop to the Advisory
group. Trustees Lindsey and Waihe'e are the Trustee representatives.
Administrator Namu'o stated he felt the meeting went well having
discussed the 6 priorities the Board has previously approved and
outlined the next steps including work plans to move the priorities
forward.

Trustee Lindsey joined the discussion and stated that the time was well
spent, and thanked Administrator Namu'o and staff members involved
for the excellent work and looks forward to the final product this effort
will accomplish.

Fiscal
Administrator Namu'o informed the Board that the fiscal year ended a
few days ago and reports that for the most part no funds lapsed at all.
A very conscious effort was made to expend all the general funds
appropriations. In addition, all approved funds authorized by the Boa'
have been expended including prepayments made to pay forward
obligations for this current fiscal year. Administrator Namu'o
highlighted an example: OHA's rent. It has been in the most part paid
in advance putting OHA in a much better position in the current fiscal
year, should there be any further down turns or shortfalls.

Administrator Namu'o stated: "We will continue to look at the staffing
issues here at OHA and try to figure out whether it will be possible, and
I believe that it will be, to look for staff reductions that would be
appropriate and we will still continue to achieving our mission even with
certain staff reductions. That is again what I hope to have by the start
of August."

There were no further administrative updates.

B. Hi'ite; Aloha LLC Quarterly Report

Deferred
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V. New Business
A. Committee on Beneficiary Advocacy and Empowerment
1. BAE 09-03: OHA Housing Plan and Strategy - Recommendation for Acceptance

Deferred

2. BAE 09-04: OHA Housing Policy (First Reading)

Deferred

3. Resolution in support of the Draft Environmental Impact Statement for the Thirty
Meter Telescope Observatory Project.

Chairperson Apoliona:

Trustee Machado:

Chairperson Apoliona:

For the record, yesterday's decision or recommendation that came out
of the Beneficiary Advocacy and Empowerment Committee resolved to
support the selection of Hawai'i Island and our final decision in
committee had nothing to do with the draft environmental impact
statement relative to support or non-support. It is really clear from our
discussion yesterday that the environmental impact statement
comments are part of a review process that our staff engages in and
they will do that in a parallel course to the position of the Board on the
selection of Hawai'i for this telescope project. Making that clear, so that
this language on our agenda is not confusing anymore.

May I request a recess to put the motion on the SmartBoard please?

Five minutes recess.

The Board recessed at10:14 A.M.
The Board reconvened at 10:26 A,M,

Trustee Machado:

Vice-Chair Heen:

Madame Chair, your Committee on Beneficiary Advocacy and
Empowerment, having met on July 1, 2009 and after full and free
discussion, recommends approval of the following action:

Motion to approve a resolution in consideration of various cultural and
economic factors, supporting the selection of Hawai'i for the proposed
Thirty Meter Telescope.

Furthermore, that a letter signed by the Chairperson of OHA be
transmitted to the following individuals; University of Hawai'i Systems,
the Chair of the Board of Land and Natural Resources, the Governor of
the State of Hawai'!, President of the Hawai'i State Senate, and
Speaker of the Hawai-i State House of Representatives; and to the
Trustees of the Thirty Meter Telescope Project.

Frankly, I don't like the form of the motion. I agree with the concept, but
let's go back to the first paragraph. If we strike motion to approve a
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Trustee Machado:

Vice-Chair Heen:

Counsel Klein:

Chairperson Apoliona:

Vice-Chair Heen:

Administrator Namu'o:

Chairperson Apoliona:

Administrator Namu'o:

Vice-Chair Heen:

Chairperson Apoliona:

Vice-Chair Haen:

Trustee Mossman:

Counsel Klein:

Trustee Mossman:

resolution and begin with in consideration of various cultural and
economic factors, the OHA Board of Trustees supports the selection of
Hawai'i for the proposed Thirty Meter Telescope,

Okay.

I think it flows better.

May I suggest a stylistic matter to conform with the agenda? The Board
of Trustees resolves to support the ...

Better, thank you,

I would also suggest looking at the rest of the motion starting with
Furthermore.

I don't think that the directive language should be part of the motion
because we are obligated to transmit the entire language. The Board
could go on the record and direct the Administration to do this, without it
being part of the motion,

We can address it in the record as part of discussion rather than within
the motion.

I agree.

I think it would be useful and helpful for the Board to direct that such a
letter be sent. It doesn't have to be part of the same motion. It can be
a separate motion. For the record we should show that the Board has
taken the action to have these letters sent.

Trustee Heen, in other words, a clear direction from the Board that the
Chair will advise the following parties of the action we took?

Yes, I think that will be proper for the record,

Yesterday we passed a resolution at the committee, what is going to
happen to that?

I understand that your packets have a resolution with a bunch of
whereas clauses supporting essentially the same thing. By adopting
this motion you are essentially amending that resolution just to make it
a statement such as it appears on the SmartBoard. So, no resolution
with all the whereases is going to be submitted. Just the motion as it is
now.

This is not a resolution we passed or resolved yesterday?
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Counsel Klein:

Trustee Mossman:

Counsel Klein:

Trustee Mossman:

Counsel Klein:

Trustee Mossman:

Counsel Klein:

Trustee Mossman:

Vice-Chair Hesn:

Counsel Klein:

Motion
Vice-Chair Heen:

Trustee Mossman:

You have the ability at the Board level to amend the resolution passed
by a committee because the final action is here at the Board. What you
moved to the Board agenda today is different. But you have the ability
to amend that today.

Yesterday's or today's?

Yesterday's. You are changing the resolution to something a lot
simpler and straight forward.

We are changing the substantive wording of the resolution.

Yes you are, it is still a resolution in support of the Thirty Meter
Telescope.

In Hawai'i. Yesterday it was in Hawai'i and specifically on Mauna Kea.

You have the ability at the Board to amend anything that the committee
submits or you could recommit it.

This motion is not what we voted on yesterday.

I would like to suggest that we take a formal action to file the resolution
that was approved by the committee yesterday. This Board files that,
and then adopts this motion.

That is fine.

I move that the Board receive and file the resolution adopted by
the Committee on Beneficiary. Advocacy and Empowerment on
July 1, 2009.

Second.

There was no discussion on the motion; Chairperson Apoliona called
for a roll call vote.

1 2 'AE A'OLE KANALUA EXCUSED
TRUSTEE (YES) lNOl (ABSTAIN)
TRUSTEE ROWENA AKANA Excused

TRUSTEE DONALD CATALUNA Excused

TRUSTEE WALTER HEEN 1 Yes

Office of Hawaiian Affairs Board or Trustees Meeting Thursday, July 2, 2009 Page70112



·TRUSTEE ROBERT LINDSEY Yes

TRUSTEE COLETIE MACHADO Yes

TRUSTEE BOYD MOSSMAN 2 Yes

TRUSTEE OSWALD STENDER Yes

TRUSTEE JOHN WAIHE'E IV Yes

CHAIRPERSON HAUNANI APOLIONA Yes

TOTAL VOTE COUNT 7 0 0 2

MDTION: [ J UNANIMOUS [x J PASSED [ JDEFERRED [ JFAILED ( J FILED

Motion is approved.

Chairperson Apoliona:

Trustee Machado:

Vice-Chair Heen:

Trustee Stender:

Trustee Machado:

Chairperson Apoliona:

Vice·Chair Heen:

Trustee Machado:

Vice-Chair Haen:

Trustee Lindsey:

Trustee Machado are you ready to proceed?

In consideration of various cultural and economic factors, the OHA
Board of Trustees resolves to support the selection of Hawai'j as the
site for the proposed Thirty Meter Telescope Project.

Second.

I think it is important that we add Mauna Kea within the motion. That is
the crux of the issue. This is very general.

We can add that in.

Do you want to just remove your first motion to add this new language
in.

Yes, I withdraw my second.

I withdraw my motion. Madame Chair, in consideration of various
cultural and economic factors, the OHA Board of Trustees
resolves to support the selection of Maunakea. Hawafi as the site
for the proposed Thirty Meter Telescope Project.

Second.

Madame Chair, I just want to thank everyone for your patience, Trustee
Machado for allowing two-hours plus yesterday giving folks a chance to
speak to the issue. Again, I would like to say for the record, my sensr
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for my island for our Hawaiian people is, that the great majority of our
folks on Hawai'i island, Hawaiian people, support this project.

There was no further discussion on the motion; Chairperson Apoliona
called for a roll call vote.

1 2 'AE A'OlE KANAlUA EXCUSED
TRUSTEE (YES) (NO) (ABSTAIN)
TRUSTEE ROWENA AKANA Excused

TRUSTEE DONALD CATAlUNA Excused

TRUSTEE WALTER HEEN 2 Yes

TRUSTEE ROBERT LINDSEY Yes

TRUSTEE COlEnE MACHADO 1 Yes

TRUSTEE BOYD MOSSMAN Yes

TRUSTEE OSWALD STENDER Yes

TRUSTEE JOHN WAIHE'E IV Yes

CHAIRPERSON HAUNANI APOLIONA Yes

TOTAL VOTE COUNT 7 0 0 2

MOTION: [ ) UNANIMOUS I x JPASSED [ JDEFERRED I ) FAILED I I FILED

Motion is approved.

Administrator Namu'o:

Chairperson Apoliona:

Vice-Chair Heen:

Madame Chair, I have some concern about directing the staff by way of
a motion. What we have done previously is simply gone on the record
as acknowledging the direction of the Board. If you begin this process
of formalizing those actions, then to be consistent, you will need to
formalize them for a number of issues.

Let me take it from here then. Trustees who are present, we have
taken the action. We need to communicate this. Is there any
objections from the Trustees, that me as the Chair sign a letter that
should be transmitted accordingly to the parties involved?

I don't have any objections, but I am trying to figure out what Clyde's
objection is ...
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Administrator Namu'o:

Counsel Klein:

Vice-Chair Hasn:

Counsel Klein:

Vice-Chair Hesn:

Counsel Klein:

Administrator Namu'o:

Chairperson Apoliona:

Trustee Stender:

We are the ones that will actually generate these documents for
transmittal. We will actually be the ones transmitting it on your behalf
after the Chair signs it. My concern is, if we do it by way of a motion, a~
we move forward with other actions, we have a precedent. My sense I

that, we have never failed your directions. I would urge that this is
sufficient to just direct us on the record.

If I could make a comment The reason that it is important for Clyde to
get a clear direction is, because if somebody looks at the minutes of
meetings which are available because it is a public meeting. If they
don't see a motion, they will wonder how come he does it sometimes
via motion or sometimes he does it via direction or consensus. In
certain circumstances you can"t define, why sometimes you have had a
motion and sometimes you just give him a directive to do the very same
sort of thing. They will wonder if the actions that the Administration took
just by consensus or by direction somehow are not authorized because
there was no motion. So what makes this so special? You could
choose to direct him via motion on everything that he does, but I don't
think you want to do that.

I understand what you are saying, but, this is authorization, if you will
for the Chair to prepare the letter, not for the staff to prepare the letter.

Actually as I understand it is an authorization that the
Chair sign the letter, but still, the Administration is going to be preparinp
it and forwarding it.

We could change the motion.

You can, but to me, it is sort of a tempest in the teapot. Virtually what
you are doing is giving Clyde the direction. When the materials are
ready to transfer that he does it over the Chairs signature. That is how
you do business anyway,

Madame Chair, the same logic that Justice Klein uses for directing the
Administration would apply to asking the Chair. Trustees have, for
example asked the Chair to communicate its position on the Akaka Bill
for example. You have done that without the benefit of a motion. The
inconsistency will raise questions and again I would argue that we have
never disappointed the Board by not doing what you have directed us to
do on the record.

For the record, the Chair will be transmitting a letter to the persons of
importance who should know this resolve we just took.

This thing is very sensitive; and with other issues that we deal with high
public visibility. It reflects on Trustees and this organization the actions
that we take and how we communicate that action. I have been ve.
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Administrator Namu'o:

disappointed in the past that we have these letters that go out, these
with high visibility... that say, you can shoot somebody between the
eyeballs by taking aim or you can shoot from the hip. We shoot from
the hip lots of times in my opinion. We write these letters with a tone
that they are the enemy. We are all trying to do things good for this
community and the letter should have that sensitivity. There are two
ways of saying it, I want to caution the staff that this one is at a very
high level of Visibility and we should be very careful of how we say it in
a way that we e;tre not being confrontational. That is my mana' o.

I will draft the letter myself. I will consul the staff on the tone.

VI. Beneficiary Comments

None

Chairperson Apoliona requested a motion to resolve into Executive
Session pursuant to HRS 92-5(a)(4) to consult with the Board's attorney
on questions and issues pertaining to the Board's powers, duties,
privileges, immunities and liabilities.

Motion
Trustee Linsdey:

Trustee Mossman:

So moved. (to resolve into Executive Session pursuant to HRS 92­
§f.a1(41 to consult with the Board's attornev on que:;tion~ and
issues pertaining to the Boaf:d's 'Rowers. duties. pf.ivi'leges.
immunities and liabilities}." ...... , \~ -', ,,; ., ".,.f< -'f"".- . ,-,tit..."",,,,,~' "'·;l'.J,,"'W.l' ','-)\.. '. ;

Second.

There were no objections or discussion on the motion; all members
present voted "aye" to resolve into Executive Session.

VII. Executive Session
A. Attorney-CIIenllegal advisory by Board Attorneys Patton Boggs LLP, Re: questions

and issues pertaining to the Board's duties and liabilities under the Native Hawaiian
Government Reorganization Act (NHGRA) initiative. Pursuant to HRS 92-5(a)(4).
Telephonic conference at 10:30 a.m. (HST)

B. Attorney-Client legal advisory by aHA Attorneys Sherry Broder, Esq. and Kannon
Shanmugam, Esg.; and Attorney William Meheula, Esa., Re: guestions and issues
pertaining to the Board's powers, duties and liabilities with respect to State of Hawari
v. aHA. S. Cl. No. 07-1372. Pursuant to HRS 92-5(a)(4).

C. Attorney-Client legal advisory by aHA's Board Counsel and Attorney William
Meheula. Esq.. Ae: questions and issues pertaining to the Board's powers, duties and
liabilities with respecllo ceded lands. Pursuant to HRS 92-5(a)(4).

Deferred

Office of Hawaiian Affairs Board of Truslees Meeting Thursday, JUly 2, 2009 Page 11 of 12



D. Attorney·Client legal advisory by OHA Senior Attorney Ernest Kimoto. Esq., Re:
amendments to OHA Board Counsel contract #1631. Pursuanllo HRS 92-5(a)(4).

E. Approval 01 Executive Session minutes: 6/4/09

VIII. AnnouncementS/FYI

None

IX. Adjournment

Chairperson Apoliona asked for a motion to adjourn. It was moved by
Trustee Lindsey, seconded by Trustee Waihe'e. Hearing no objections,
Chairperson Apoliona adjourned the meeting of the Board of Trustees
at 11 :32 A,M.

As ved by the Board of Trustees on Thursday, July 16, 2009.

AJJ.... a~__:
t~APoli~a, MSW
Chairperson, Board of Trustees
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